What can we do when confronted with the claim that law has layers 2 ? Or that as the law evolves its form is tending more towards that of a network than of a pyramid 3 ? That these are examples of metaphors about the law is clear enough. But how we are to evaluate metaphorical claims about the law is less clear.
Often when we come across a metaphor about the law, it is simply a rhetorical device -a convincing or memorable way to make a point that could be made otherwise. At least sometimes, however, the use of metaphor in the analysis of the law goes beyond a clever turn of phrase. The purpose of this article is to interrogate just such cases. In the first substantive section I draw some distinctions that clarify some of the different ways we can think about metaphor and the law. The remainder of the article is aimed at identifying a working theory of the role of metaphors -and their more systematic cousins, models -in legal theory.
Four Relationships Between Metaphor and Law
A metaphor is "[a] figure of speech in which a name or descriptive term is transferred to some object different from, but analogous to, that which it is properly applicable 4 ". What is the relationship between these figures of speech and law? The answer to this question will vary depending on the context in which metaphor is mobilized and thus there is no single phenomenon covered by the rubric "metaphor and the law". Rather, this field of inquiry covers a multiplicity of phenomena. Upon reflection, we can see 2. Craig MCTAGGART, "A Layered Approach to Internet Legal Analysis", (2003) : "An analogy identifying one object with another and ascribing to the first object one or more of the qualities of the second." These are all definitions of "metaphor" in a narrow sense. The term is also used as a class that groups other figures of speech such as metonymy (one word substituted for another with which it is closely associated), simile (an explicit comparison using the words "like" or "as"), and synecdoche (use of a part to represent the whole). On the narrow and broad senses of "metaphor", see Edward QUINN, A Dictionary of Literary and Thematic Terms, 2nd ed., New York, Facts On File, 2006, s.v. "metaphor". As I use the word "metaphor" in this article as a term of art rather than a general concept, I mean to use it in the narrow sense.
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First, we might look at what could be called "legal metaphors". The object of interest would be how the law figures as a metaphor in nonlegal texts. For example, Shakespeare's Sonnet 46 is structured as litigation between the author's heart and his eye, complete with pleadings and verdict 5 . Another example is Kant's claim that the Critique of Pure Reason is a "tribunal" that will apply the laws of reason and make it "secure in its rightful claims 6 ". From this perspective, the objects of study include metaphor itself as a literary device, as well as the ways in which the symbolism of the law frames our thoughts about any number of subjects, from love to reason. to prove the prisoner's guilt subject to what I have already said as to the defence of insanity and subject also to any statutory exception 10 ."
The metaphor of a "golden thread" running through the "web" of the law convincingly illustrates the point that a single principle unites the disparate norms of the common law in criminal matters. Furthermore, the metaphor functions to restrict subsequent judicial interpretations by framing later analysis. A later judgement that denied the claim that in criminal matters the Crown must prove the requisite mens rea beyond a reasonable doubt would be open to the charge that it was thereby "severing" the "single golden thread".
Conversely, a metaphor may be used rhetorically to allow for expansive interpretation. For instance Viscount Sankey (who clearly had a penchant for such metaphors) supplied Canadian constitutional law with the principle that the Constitution should be given a "large and liberal interpretation" by stating that: "[t]he British North America Act planted in Canada a living tree capable of growth and expansion within its natural limits 11 ".
A third relationship between metaphor and law that may be of interest could be called metaphors of law. The inquiry here focuses on how legal reasoning itself is metaphorical and how the very concepts and categories of the law are shot through with metaphors. This approach can be distinguished from the analysis of metaphors in law in so far as metaphor is taken not just as a rhetorical trope that helps makes a legal point persuasive, but as a constitutive element of the law 12 . This perspective draws from cognitive science, to which we owe "cognitive metaphor theory 13 fundamental thesis of cognitive metaphor theory can be stated as follows: "This theory reconstructs the foundation in which metaphor was seen as merely literary or rhetorical in contrast with the "real" literal and scientific world. In cognitive theory, metaphor is not only a way of seeing or saying; it is a way of thinking and knowing, the method by which we structure and reason, and it is fundamental, not ornamental 14 ."
In contrast to metaphors in law, metaphors of law are not concepts that are metaphorically stated for rhetorical reasons, but metaphorical concepts. For instance, the notion of "standing" is defined as "[a] party's right to make a legal claim or seek judicial enforcement of a duty or right 15 ". Derived from the Latin locus standi (literally "place of standing"), the concept appeals to the image of standing up before the tribunal. A whole complex of metaphors in English relate this image of physical presence by standing to the vindication of a right or claim ("stand up and be heard", "I won't stand for it", "stand one's ground", etc.). Unlike Viscount Sankey's "single golden thread" or "living tree", the metaphor of "standing" is not a persuasive way to describe a legal concept; it is the legal concept 16 .
Metaphors of law are not limited to its concepts, but also the relationships between them. Marie-Claude Prémont argues that the entire structure of the law is inextricable from the tree metaphor, with the roots representing the sources of the law and the branches representing its divisions:
Il est tout à fait remarquable que le droit ait réussi à déployer son organisation arborescente à partir d'un minimum de métaphores structurantes, sans être obligé de nommer explicitement la grande métaphore de l'arbre. La conception métapho-rique du droit en synthétise l'organisation interne à partir de la seule description structurale, organisationnelle et fonctionnelle des racines, des branches et des relations qui les unissent. Les notions de racines et de branches ne sont pas seulement des outils de la raison juridique, elles la fondent et la définissent 17 .
Workshop It is clear that Prémont understands the tree metaphor to be conceptual and not purely linguistic or rhetorical, as evidenced by her claim that the metaphor needn't be named (though of course, it may be 18 ).
Finally -and most importantly, for my purposes -there are metaphors about the law. A metaphor about the law is a way of making claims regarding law (or a part of the law) as a phenomenon per se. Consider the following well-known passage from the preface to Marx's Contribution to the Critique of Political Economy:
In the social production of their existence, men inevitably enter into definite relations, which are independent of their will, namely relations of production appropriate to a given stage in the development of their material forces of production. The totality of these relations of production constitutes the economic structure of society, the real foundation, on which arises a legal and political superstructure and to which correspond definite forms of social consciousness 19 .
Marx's architectural metaphor has all the rhetorical advantages of the literary trope; it uses a simple and concrete image to convey a complex and abstract claim. But it is more than just a persuasive way of stating what could easily be stated literally. The metaphor of foundation and superstructure makes a substantive claim about the law. Marx posits an ontology of the law: the legal and the political are not like a superstructure, they are a superstructure 20 . We can thus say that the metaphor does not merely fulfill an aesthetic function, but also an epistemic one in so far as it serves to generate knowledge about the world 21 .
From Marx's simple metaphor, a large number of conclusions can be drawn about the law. Whether we (metaphorically!) describe the metaphor as a framework, a lens or a map 22 , it serves to organize our experience by highlighting some features of the world while overlooking others 23 .
18. The "celebrated exception" to this tacitness, according to M. "the use of a word to remedy a gap in the vocabulary". Similarly, one could make the argument that (some) metaphors of law that are sufficiently important ground (some) metaphors about law. Thus, M.-C. Prémont's account of the role of the tree metaphor is not just a description of the use of a conceptual metaphor within legal reasoning, but a positive claim about the (tree-like) nature of the law. I think that this argument involves the same category mistake that I discuss at the beginning of the next section. In any case, I do not advance that the fourfold typology I have proposed in the analysis of the relationship between metaphor and law is anything other than a heuristic device.
Metaphors and Models: What They Mean and What They Do
While there is a substantial literature on (what I have called) legal metaphors, metaphors in law and metaphors of law, there is little published research that theorizes metaphors about law 27 . This is not to say that theorists do not make abundant use of metaphors in thinking about the law; legal theory is rife with metaphor 28 . Typically, however, metaphor is mobilized without an explicit defence of its use. In the few works that do defend the use of metaphor, the defence is based either (a) on a general claim that metaphors are important to thought 29 , or (b) on a claim that law is an inherently discursive phenomenon 30 . Whereas (a) is true, it is not particularly satisfying as a defence of methodology. On the other hand, (b) constitutes essentially a category mistake. It is a non sequitur to claim that since some X has a property Y that a theory of X should also have property Y. Dogs may bark, but it would be absurd to claim that therefore a theory of canine communication barks! This does not mean, however, that we are without any resources for thinking about the role of metaphor in legal theory. Significant work has been done on the analysis of metaphor generally and on the relationship between metaphors and models in particular. In the remainder of this section I provide a brief overview of the state of (some aspects of) metaphor theory, ultimately arguing that metaphors are best understood as a kind of speech act. Drawing primarily on the work of the philosopher Max Black, I then provide a sketch of the relationship between metaphors and models, paying particular attention to their role in legal theory.
The Meaning of Metaphor
The standard view of metaphor is that it involves the transfer of a term from the object to which it designates to another object that it designates 33 . Like metaphor, simile is a figure of speech that compares one thing to another, but unlike metaphors similes are explicit comparisons, generally indicated by the use of the words "like" or "as" 34 . In asserting that metaphors are (just) elliptical similes, the comparison view thus advances not only a definition of metaphor, but also a theory of metaphor meaning. Indeed, the comparison view is a special case of a more general perspective, according to which a metaphor means something other than the literal words out of which it is composed 35 .
Returning to our example, the comparison view would hold that Marx's architectural metaphor is simply a way of saying (something like): "the economic is like a foundation; the political and the legal are like a superstructure; and furthermore the relationship between the economic, the political, and the legal, is like the relationship between a foundation and a superstructure".
31. See supra, note 4. This is consonant with the philology of the word "metaphor", which derives from the Greek metaphoro -"transfer. The comparison view suffers from several problems, the most serious of which is its vacuity. To gloss "the law is a superstructure" as "the law is like a superstructure" tells us nothing about the relation of similarity between the two. For the metaphor to have meaning, on the comparison view, would require us to know in what respects the law is like a superstructure 36 . Thus the gloss would have to be something like: "the law has some set of properties (P 1, P 2 … P n ) and it is like a superstructure in that superstructures also have that set of properties 37 ". But this gloss demonstrates the vacuity of the comparison view as a theory of metaphor meaning, since whatever set of properties that the law shares with a superstructure is not contained in the metaphor, but requires the interpreter to supply them 38 . Furthermore, the metaphor provides no guidance, in principle, for what set of properties should be used as comprising the similarity relation, since, as Donald Davidson put it: "everything is like everything 39 ", and in endless ways.
Beyond Meaning: The Pragmatics of Metaphor
Some philosophers have attempted to retain a theory of metaphor based on metaphor meaning, either by rehabilitating the comparison view 40 Pragmatics is that part of linguistic theory which focuses on what words do, rather than what they mean. Thus "[a] pragmatic treatment of a feature of the use of a language would explain the feature in terms of general principles governing appropriate utterance, rather than in terms of a semantic rule 42 ".
Typical cases of utterances that are not satisfactorily accounted for by semantic rules but which are readily explained by pragmatics include "performative" utterances (such as orders, threats and promises) 43 and indirect speech acts (such as rhetorical questions 44 and irony 45 ). Some philosophers have suggested that metaphor should be added to this list 46 . Davidson states this view -which we can call "the speech act theory of metaphor" -in its strongest form:
No theory of metaphorical meaning or metaphorical truth can help explain how metaphor works. Metaphor runs on the same familiar linguistic tracks that the plainest sentences do […] What distinguishes metaphor is not meaning but use -in this it is like assertion, hinting, lying, promising, or criticizing. And the special use to which we put language in metaphor is not -cannot be -to "say something" special, no matter how indirectly. For a metaphor says only what shows on its face 47 .
Note that this approach need not do violence to our common-sense intuitions about metaphor. Certainly, one of the things metaphors do (and perhaps what they do best) is to invite the hearer 48 to make comparisons. Perhaps the best way to think about this is to say that the utterer of a metaphor is posing a hypothesis. This hypothesis can lead the hearer to see things differently, to notice relationships, analogies and similarities, etc. The metaphor doesn't do this by bearing some special metaphorical meaning, but precisely because of its literal meaning. The fact that the utterance would be defective if interpreted literally acts as an indicator to the hearer that she it should embark upon such an interpretative exercise 49 .
Another advantage of the speech-act theory is that, in jettisoning the search for a literal meaning that can be inferred by "correctly" glossing a metaphor, it allows for the open-ended nature of metaphor. If, pace the comparison view, metaphors are just elliptical similes waiting to be translated into literal assertions, then metaphors have no particular creative role to play. And yet metaphors do play such a role, as Max Black explains:
A memorable metaphor has the power to bring two separate domains into cognitive and emotional relation by using language directly appropriate to the one as a lens for seeing the other; the implications, suggestions, and supporting values entwined with the literal use of the metaphorical expression enable us to see a new subject matter in a new way. The extended meanings that result, the relations between initially disparate realms created, can neither be antecedently predicted nor subsequently paraphrased in prose. We can comment upon the metaphor, but the metaphor itself neither needs nor invites explanation and paraphrase. Metaphorical thought is a distinctive mode of achieving insight, not to be construed as an ornamental substitute for plain thought 50 .
It is arguably this creative role that distinguishes metaphor from other speech-acts that rely upon hearer recognition of defectiveness as interpretative indicators (such as irony) 51 .
Though the speech-act theory of metaphor provides a more satisfying explanation for metaphor than the comparison theory, it does not clearly account for metaphors about law like Marx's base/superstructure description. On the speech-act view, Marx's metaphor needn't be glossed in order to discover an elliptical simile that will reveal the literal meaning for which the metaphor is a substitute. But if the "implications, suggestions, and supporting values" that the base/superstructure metaphor conjures are to genuinely provide a "distinctive insight", then something more systematic is required. Marx's metaphor functions as a rudimentary model. 
From Metaphor to Model
Models and metaphors appear to work in a similar fashion. In both cases, insight is achieved by the projection of a phenomenon or set of phenomena onto another. But how does this projection function? As I proposed above, we can say that a metaphor proposes a hypothesis to the hearer, who then interprets its literal meaning to see a new subject matter in a new way. This is achieved by the projection of the complex of "implications, suggestions, and supporting values" beyond the literal meaning of the utterance. Following Max Black, I think a similar phenomenon is at work in the construction of models, with the primary difference being their systematic nature.
In the case of a scale model (of an airplane, for example), the relationship between the modelled object and the model is one of isomorphism. Two objects are isomorphic -from Greek "isos" (equal) and "morphe" (form) -when they are identical in form and proportion, though not necessarily in size. Similarly, in mathematical logic, two logical languages are isomorphic when all the possible statements in one language have an equivalent in the second. When two languages are isomorphic, we say that the second language models the first 52 .
In a general sense, isomorphism also characterizes theoretical models 53 . We can say that X models Y in so far as the structure of X is reproduced in Y. Of particular interest is the structure of inference or of implication 54 . This allows us to "move" from a (relatively) well-known domain to a (relatively) unknown one. Thus, if X is some phenomenon about which we know that whenever it has property a it also has property b, then if Y is a model of X and we know that Y has property a, we can hypothesize that Y also has property b. 52 . This is what is often called "classical model theory" in mathematical logic. It is the basis of Goëdel's proof of the completeness theorem, in which he proved that no additional inference rules are required to prove all the logically valid formulas in a deductive system of first-order predicate calculus -i.e. first-order predicate calculus is "complete". How can this conception of a model be applied to theories of law? And what is the relationship to metaphor? An example is in order. I have hypothesized elsewhere that, in some cases, legal norms transmission is viral 55 . This is clearly a metaphor; legal norms are no more viruses than ogres are onions. But it also suggests that some of the features of virus transmission (a field about which there is a significant amount of detailed knowledge) are also features of unintentional norm transmission between jurisdictions (a field about which we know very little): "[e]very metaphor is the tip of a submerged model 56 ". Of course, a substantial amount of work needs to be done before the metaphor becomes a model. Max Black describes the difference between the two as follows:
Use of theoretical models resembles the use of metaphors in requiring analogical transfer of a vocabulary. Metaphor and model-making reveal new relationships; both are attempts to pour new content into old bottles. But a metaphor operates largely with commonplace implications. You need only proverbial knowledge, as it were, to have your metaphor understood; but the maker of a scientific model must have prior control of a well-knit scientific theory if he is to do more than hang an attractive picture on an algebraic formula. Systematic complexity of the source of the model and capacity for analogical development are of the essence 57 .
Thus, the metaphor "legal norms are viruses", which is based on the "proverbial knowledge" that viruses are self-replicating organisms that spread across a host population through a process of infection can be transformed into a model. What is required is (a) a deeper understanding of the various entities and relationships that constitute viral epidemiology, and (b) "projection" of these entities and relationships onto empirical observations of legal norm transmission 58 .
This move from an initial metaphor, which creatively suggests a similarity relation, to a full-blown model, which links a defined pair of domains using a mapping function, is commonplace in scientific reasoning 59 . proposed to replace J.J. Thompson's "plum pudding" metaphor of the atom, with that of the solar system. The atom, Rutherford hypothesized, is a tiny solar system, with electrons occupying the role of planets and a nucleus standing in for the sun. Niels Bohr went on to "project" properties of orbiting bodies from the well-known (in this respect) domain of astronomy onto the target domain of atomic physics. This allowed him to discover and (mathematically) describe electron orbit paths 60 .
Other examples of the use of metaphors to create models in the natural sciences abound. For instance, Darwin's use of the "tree of life" metaphor 61 to describe the evolution of species by natural selection, forms the basis of much more systematic models in evolutionary biology 62 . As with Bohr's solar system model of the atom, the tree of life is not just a way to communicate existing knowledge, but a method for generating new understanding 63 .
Some provisos apply to this sketch of a methodology of moving from metaphor to model. First, it must be admitted that the process of projection implies a choice. Just as metaphors do not have a single meaning just waiting to be translated into literal speech, the different domains of knowledge related by a model do not have a single set of mapping or translating functions just waiting to be discovered. Every model carries with it "risks of fallacious inferences from inevitable irrelevancies 64 ". Though the choices involved in proposing a mapping function carry risks, they are also what make the modelling methodology a rich one, since an explicit articulation and defence of these choices allows us to further apprehend the domains under investigation. In qualifying the analogies proposed in a model, we engage in what Wilfrid Sellars calls a "commentary" on it:
[T]he fundamental assumptions of a theory are usually developed not by constructing uninterpreted calculi which might correlate in the desired manner with observational discourse, but rather by attempting to find a model, i.e. to describe a domain of familiar objects behaving in familiar ways such that we can see how the phenomena to be explained would arise if they consisted of this sort of thing. The essential thing about a model is that it is accompanied, so to speak, by a commentary which qualifies or limits -but not precisely nor in all respects -the analogy between the familiar objects and the entities which are being introduced by the theory 65 .
Much of qualifying commentary is often implicit because it is obvious; of course the Rutherford-Bohr model doesn't contend that an atom's nucleus gives off light (like the sun) nor that electrons might support life (as at least one planet does). Where commentary adds to the model is precisely those areas in which we choose to overlook disanalogies between the primary and secondary domains that are not obviously irrelevant. Thus, to return to the metaphor "legal norms are viruses", in constructing our model we might choose to overlook the mechanisms of infection and replication in an individual host (virology) in order to focus on the concepts of transmission and spread across a host population (epidemiology) 66 . A priori, neither domain offers a "better" theory, but an accompanying commentary serves to explain -and to justify -the chosen domain.
Another proviso is that, just as a metaphor proposes a hypothesis to the interpreter, so a model proposes a set of hypotheses about the target domain. These hypotheses must still be tested 67 . In other words, a model is a methodology of hypothesis generation that allows us to "see connections"
65. Wilfrid SELLARS, Empiricism and the Philosophy of Mind, Cambridge, Harvard University Press, 1997, p. 96. 66. For such a defence, see F. MAKELA, supra, note 58, p. 136-138. 67. The examples that I have used herein might be taken as supporting the charge that I hold a restrictive definition of legal theory that privileges "scientistic" reasoning about empirically verifiable claims over purely conceptual work. I do not wish to commit myself to that view. Indeed, I believe models that generate entirely conceptual hypotheses whose verification proceeds entirely by thought experiment or by evaluation according to a standard of internal coherence can be accounted for by the description of models that I have set out. If it turns out that this is not the case, then so much the worse for models, but it is not a position that I intend to defend in this article.
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Finally, in choosing to extend a metaphor to a model, one must be prepared to run the risk that the expected isomorphism does not reveal itself. Not every secondary domain "fits" the domain on which we would like to model it 70 .
Metaphors, Models and Critique
Understanding the role that metaphors and models can play in legal theory building can also ground critiques of existing literature. For example, one of the most successful set of models applied to legal phenomena are those developed and espoused by the law and economics movement. These models are an extension of a series of metaphors that could be described as: "all human interactions are market transactions". The movement from this collection of metaphors to law and economics models is extremely complex, however, and involves multiple steps. Take the argument that the common law maximizes the efficiency of rules through litigation, for instance 71 . This relies on the metaphor that competition between potential rules is like competition between firms in a marketplace. The idealized version of competition between firms in a marketplace is itself an extension of the metaphor whereby reproductive success is analogized to the teleological notion of "fitness" for a purpose, which in turn comes from Darwinian or quasi-Darwinian theories of evolution. This metaphor of competition in a contest where the prize is survival was itself borrowed by Darwin from Malthus 72 . My point here is not to mount a critique of the law and economics movement, nor of the models that are mobilized by its proponents, but to draw attention to the ways in which those models are developed from metaphors.
Recognizing that a model has its roots in the metaphor is the first step in mounting a critique thereof. I do not think that identifying the use of the metaphor-to-model methodology is a critique in itself. Indeed, this article is predicated upon my firm conviction that the methodology is both useful and intellectually defensible. For any given model, however, one must ask relevant questions about the choice of primary and secondary domains and the choice of mapping functions between their analogous concepts. This is especially important when the model is not accompanied by a commentary (in Sellars' sense) and provides a constructive way of reacting when "confronted by a theory which purports merely to describe, when it not only plainly prescribes, but owes its special prescriptive powers precisely to the fact that it disclaims prescriptive intentions 73 ".
Conclusion
Legal scholars who venture beyond the doctrinal exposition and analysis of "black letter law" tend to think of themselves as engaging in some form of social science or philosophy. As such, we tend to view metaphors with some suspicion. After all, metaphors are the realm of literature and rhetoric; reliance upon them to do substantive intellectual work smacks of methodological sloppiness. Models, on the other hand, have the ring of rigour, and most of us would readily admit to using them -if only we could figure out what they were.
What I hope to have shown in this article is that there is no need to look askance at metaphor. Metaphor can be a powerful methodological tool, both as a method for generating new understanding and as a basis upon which models may be constructed. Finally, there is nothing mysterious about models. Properly understood, they can be useful both in generating new hypotheses about the law and critiquing existing theories. 
